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PURCHASE AND SALE AGREEMENT 

THIS PURCHASE AND SALE AGREEMENT (this “Agreement”) is made and 

entered into as May ____ 2021 (the “Effective Date”) by and between City of Concord, a 

municipal corporation with a principal place of business located at 41 Green Street, Concord, New 

Hampshire 03301 (the “Seller”) and John J. Flatley, d/b/a John J. Flatley Company, with an 

address at 45 Dan Road, Suite 320, Canton, Massachusetts 02021 (the “Buyer”).  Collectively, 

Seller and Buyer may also be referenced to herein as “Parties” and individually as “Party.” 

RECITALS 

WHEREAS, Seller is the owner of certain real estate located at 32-34 South Street (Map 

34, Block 3, Lot 3) and 33 South State Street (Map 34, Block 3, Lot 2), Concord, New Hampshire 

depicted on a boundary survey titled “ALTA / NSPS Land Title Survey of land of the City of 

Concord” prepared by Richard D. Bartlett Associates dated April 4, 2018, and evidenced by a deed 

from the State of New Hampshire to the City of Concord recorded at the Merrimack County 

Registry of Deeds at Book 3460 Page 218, both of which are included as Exhibit A of this 

Agreement (the “Property”); and, 

WHEREAS, Seller desires to sell to Buyer, and Buyer desires to acquire from Seller, such 

real property on the terms and conditions set forth in this Agreement for the purposes of facilitating 

development of the “Buyer’s Project” which shall mean the development, construction, and 

operation of a 64+/- unit, 6 story, 80,000SF +/- apartment building at the Property featuring Market 

Rate Apartments as defined in Section 6.1.6 herein, together with 54 parking spaces and other 

improvements, as depicted in Exhibit F of this Agreement. 

NOW THEREFORE, in consideration of the mutual covenants herein contained and for 

other good and valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged, Seller and Buyer agree as follows: 

1. PURCHASE AND SALE.  Subject to the terms and conditions of this Agreement, Seller shall 

sell and convey the Property to Buyer, and Buyer shall purchase the Property from Seller, 

which shall include all documents identified in Exhibit D of this Agreement (“General 

Intangibles”). 

2. PURCHASE PRICE AND PAYMENT. 

2.1. Purchase Price.  The Purchase Price shall be Three Hundred Fifty Thousand 

Dollars ($350,000.00) (“Purchase Price”), subject to adjustment under this 

Agreement. 

2.2. Payment.  The Purchase Price shall be paid as follows: 

2.2.1. Within three (3) business days after the Effective Date, Buyer shall deposit 

Thirty-five Thousand and 00/100 Dollars ($35,000.00) (the “Deposit”) with 

Escrow Agent (as hereinafter defined), to be held and disbursed pursuant to 

the provisions of this Agreement; and, 
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2.2.2. At Closing, Buyer shall pay to Seller the Purchase Price less the Deposit, 

such sum to be paid by federal funds wire transferred to an account 

designated by Escrow Agent, subject, however, to such adjustments as may 

be required by this Agreement. 

3. ESCROW OF DEPOSIT. 

3.1. Escrow of Deposit.  The Deposit shall be held in escrow by an escrow agent (the 

“Escrow Agent”) mutually selected by the Parties, and subject to the terms and 

conditions of this Agreement.  If the Closing shall occur, the Deposit shall be 

delivered to the Seller and credited on behalf of the Buyer towards the Purchase 

Price.  If the Buyer elects to terminate this Agreement for any reason in accordance 

with a provision of this Agreement which authorizes such termination, the entire 

Deposit shall be delivered to the Buyer.  If the Closing does not occur on the 

Closing Date, and such failure to close is attributable to the default of the Buyer 

under this Agreement, the Escrow Agent shall, pursuant to Section 16.1 and upon 

notice from the Seller to the Escrow Agent and the Buyer, deliver the Deposit to 

the Seller on the third business day following its receipt of such notice.  If the 

Closing does not occur on the Closing Date, and such failure to close is attributable 

to the default of the Seller under this Agreement, the Escrow Agent shall, subject 

to Section 16.2 and upon notice from the Buyer to the Escrow Agent and the Seller, 

deliver the entire Deposit to the Buyer on the third business day following its receipt 

of such notice. 

3.2. Terms Governing Escrow Agent.  The Escrow Agent shall be subject to the 

following terms and conditions and no others: 

3.2.1. The duties and obligations of the Escrow Agent shall be determined solely 

by the express provisions of this Agreement and no implied duties or 

obligations shall be read into this Agreement against the Escrow Agent.  

Further, the Escrow Agent shall be under no obligation to refer to any other 

documents between the Buyer and the Seller related in any way to this 

Agreement. 

3.2.2. The Escrow Agent shall not be liable to anyone by reason of any error of 

judgment, or for any act done or step taken or omitted by the Escrow Agent 

in good faith, or for any mistake of fact or law, or for anything which the 

Escrow Agent may do or refrain from doing in connection herewith, unless 

caused by or arising out of the actual and intentional misconduct of the 

Escrow Agent or any act of the Escrow Agent in willful disregard of this 

Agreement or involving gross negligence on the part of the Escrow Agent. 

3.2.3. In the event of any disagreement between the Buyer and the Seller resulting 

in adverse claims and demands being made in connection with or against 

the funds held in escrow, or in the event that either of the Buyer or the Seller 

objects to any proposed disposition of the Deposit, the Escrow Agent shall 

not comply with the claims or demands of either party until such 

disagreement is finally resolved: (a) by the Buyer and the Seller as 

evidenced by a joint written direction to the Escrow Agent, or (b) by a court 
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of competent jurisdiction (in proceedings which the Escrow Agent or any 

other party may initiate, it being understood and agreed by the Buyer and 

the Seller that the Escrow Agent has the authority (but no obligation) to 

initiate such proceedings).   Notwithstanding the foregoing or anything to 

the contrary contained herein, the Escrow Agent shall be authorized and 

directed to disburse the Deposit to the Buyer in the event the Buyer does 

not waive the due diligence in accordance with Section 6.6.1, without the 

need for confirmation of or agreement with such direction by or from the 

Seller. 

3.2.4. The Escrow Agent may at its sole discretion resign by giving (30) days 

written notice thereof to the parties hereto.  The parties shall furnish to the 

Escrow Agent written instructions for the release of the Deposit and any 

documents then held in escrow by the Escrow Agent.  If the Escrow Agent 

shall not have received such written instructions within the thirty (30) days, 

the Escrow Agent may petition any court of competent jurisdiction for the 

appointment of a successor Escrow Agent and upon such appointment 

deliver the Deposit and any such documents to such successor.  

3.2.5. The Parties hereto do hereby certify that they are aware that the Federal 

Deposit Insurance Corporation ("FDIC") coverages apply only to a 

cumulative maximum amount of $250,000 for each individual deposit for 

all of the depositor's accounts at the same or related institution.  The Parties 

hereto further understand that certain banking instruments such as, but not 

limited to, repurchase agreements and letters of credit are not covered at all 

by FDIC insurance.  

4. CLOSING DATE.  Subject to the provisions of this Agreement, including, but not limited to 

Section 6.6.5, Section 12.7 and Section 17.13, the Buyer and the Seller shall close this 

transaction (the “Closing”) at 2:00 p.m. on October 29, 2021 (the “Closing Date”), or if 

extended pursuant to Section 6.6.5, the first business day that is thirty (30) days following the 

end of the Due Diligence or Permitting Period (as such terms are hereinafter defined) in escrow 

through the offices of Escrow Agent as a mail away or so-called escrow style closing, or at 

such other time and place as the Seller and the Buyer shall agree in writing.   

5. ACCESS TO PROPERTY. 

5.1. Right of Entry:  At all times after the Effective Date, Buyer and Buyer’s investors, 

lenders, assignees, engineers, architects, surveyors, contractors, and various 

representatives (collectively, the “Buyer Parties”) shall have the right to inspect and 

investigate all aspects of the Property.  The Buyer and the Buyer Parties shall be 

entitled to enter upon the Property upon forty-eight (48) hours advance notice to 

Seller, from time to time for the purpose of conducting such inspections.  Seller 

may be present during such inspections, unless, at Seller’s sole discretion, it elects 

not to be present.   

5.2. Restoration of Property by Buyer:  The Buyer shall promptly restore the 

Property, at Buyer’s sole cost and expense, to substantially its condition before 

Buyer’s entry onto the Property if Buyer terminates this Agreement in accordance 
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with the terms of this Agreement or is unable to close on the Closing Date or any 

extended period thereof.  The Buyer shall promptly backfill all test pits dug at the 

Property.  The Buyer shall be permitted to leave in place any soil borings or ground 

water monitoring wells the Buyer may have installed at the Property as part of its 

due diligence. 

5.3. Buyer’s Indemnification:  The Buyer shall indemnify, defend, and hold harmless 

the Seller from and against any and all claims, actions, damages or losses arising 

out the Buyer’s activities pursuant to this paragraph during its inspections of the 

Property and subsequent tasks related thereto which are caused solely by the 

Buyer’s negligence, provided, however, that the foregoing indemnity shall not 

apply to (a) the mere discovery of a pre-existing condition, and/or (b) any claim, 

liability or penalty arising as a result of or in connection with any negligence or 

misconduct on the part of the Seller or any of its agents, representatives or any other 

party acting on Seller’s behalf.  The Buyer shall require any and all contractors who 

are retained for the purpose of completing due diligence or for any other purpose 

necessary to carry out the terms of this Agreement, and who will need to access the 

Premises, to carry general liability insurance in the amount of $1 million in the 

aggregate, $1 million per occurrence naming the Seller as an additional insured.   

6. TITLE, SURVEY AND PERMITTING. 

6.1. State of Title.  The Seller shall convey good, clear record, marketable and insurable 

title to the Property by warranty deed, which shall be free and clear of all 

encumbrances, except for the utilities serving the Property and the following 

permitted encumbrances:  

6.1.1. All existing matters of title that do not prevent or materially interfere with 

the development of Buyer’s Project; 

6.1.2. Any deed restrictions or easements reasonably required by the Seller as 

identified during the development permitting process; 

6.1.3. A deed restriction to the benefit of the Seller requiring that, in the event any 

tax exempt entities come to own or lease the Property, said “tax exempt 

owner” shall be obligated to enter into a Payment in Lieu of Taxes (PILOT) 

Agreement with the Seller which shall require said entity to pay all 

Municipal, School District, County and State property taxes which would 

have been otherwise owed if the Property continued to be owned or leased 

by a non-tax exempt entity; 

6.1.4. Utilities currently encumbering the Property to the benefit of private real 

estate located at #36 South Main Street, provided that the same may be 

relocated by the Buyer. 

6.1.5. A covenant requiring the Buyer to convey the Property to the Seller, at the 

Seller’s sole option, at a price equal to the Purchase Price  in the event 

Commencement of Construction for the Buyer’s Project has not occurred 

within twelve (12) months after the date of recording of the deed conveying 
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the Property from the Seller to the Buyer.  “Commencement of 

Construction” shall be defined as the Buyer demolishing the existing 

26,000SF building at the Property and completing the foundation for the 

Buyer’s Project.   The twelve (12) month period shall be subject to any 

extensions associated with Force Majeure, Excusable Delays, or Winter 

Conditions, as set forth in Section 17.13.2 of 17.13.3 of this Agreement.    

6.1.6. A restriction to the benefit of the Seller requiring that all residential 

dwelling units at the Property be Market Rate Housing.  The term “Market 

Rate Housing” shall mean residential dwelling units which command sales, 

prices, or rents that are substantially equivalent to that which is paid for 

comparable residential dwelling units in arms-length transactions on the 

open market in the same neighborhood or sales market as such units, 

without governmental, nonprofit, or other subsidies or assistance to the 

builder, renter (excepting and excluding any so-called promotional move-

in or free rent discounts), developer, or residential dwelling unit owner 

which (a) have the effect of reducing the price or rents of such residential 

dwelling units (b) subsidize the costs of the residential dwelling units, or (c) 

require the owner of the residential dwelling units to give preference to low 

or moderate income families/households as defined by New Hampshire 

Housing Finance Authority, United States Department of Housing and 

Urban Development, or other Federal or State Agency when renting or 

selling properties. This restriction shall endure in perpetuity unless 

otherwise modified or released by the City Council of the City of Concord, 

New Hampshire. 

6.2. Title Objections.  The Buyer shall undertake such examination of title to, and 

survey of, the Property that it deems necessary or appropriate.  The Buyer shall 

submit to Seller by September 30, 2021  (the “Title Review Period”) such 

objections that the Buyer may have to the state of title to, and survey of, the Property 

that exist as of the respective dates of the Title Commitment and the survey entitled 

“ALTA / NSPS Land Title Survey of land of the City of Concord” prepared by 

Richard D. Bartlett Associates dated April 4, 2018 (the “Survey”) as the same may 

have been updated by Buyer (the “Title Objections”) to the extent that any such 

Title Objections relate to a matter that (in Buyer’s reasonable discretion) 

substantially and materially interferes with Buyer’s Project. The Seller shall have 

ten (10) business days from receipt of the Buyer’s Title Objections to notify the 

Buyer whether Seller will agree to cause a Title Objection to be cured, removed or 

corrected (“Seller’s Title Notice”).  If within the time specified, the Seller fails to 

send the Seller’s Title Notice or sends a Seller’s Title Notice stating that the Seller 

will not attempt to cure, remove or correct the Title Objection(s), then the Seller 

shall be deemed to have elected not to cause any Title Objection to be cured, 

removed or corrected as aforesaid.  If the Seller does not send the Seller’s Title 

Notice electing to cure, remove or correct the Title Objection(s), the Buyer may 

then, at its option, to be exercised on or before the date which is twelve (12) 

business days following the Seller’s receipt of the Buyer’s Title Objections either: 

(a) terminate this Agreement by delivering written notice thereof to Seller (a 

“Termination Notice”) and immediately receive from the Escrow Agent the 
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Deposit, in which event this Agreement, without further action of the Parties, shall 

become null and void, and neither party shall have any further rights or obligations 

under this Agreement, or (b) elect to accept title to the Property as it then is, without 

any reduction in the Purchase Price.  If the Buyer fails to make either such election, 

the Buyer shall be deemed to have elected option (a).  It shall be conclusively 

presumed for purposes hereof that the availability of a policy of title insurance 

without exception for any claimed defect in title shall satisfy the Seller’s obligation 

to deliver marketable title, it being understood that the Buyer shall not be obligated 

to accept affirmative coverage over a known defect. 

6.3. New Title and Survey Matters.  If any new title or survey matter arises after the 

initial effective date of the Title Commitment or the initial date of the Survey, but 

before the Closing, the Buyer and the Seller shall have the same rights and 

obligations and time frames after the expiration of the Title Review Period with 

respect to any such new title or survey matter as they have in Section 6.2. 

6.4. Monetary Liens.  Notwithstanding anything to the contrary contained in this 

Agreement, Seller shall be obligated to pay off and discharge at or prior to the 

Closing all Monetary Liens encumbering the Property whether or not any such 

Monetary Lien is the subject of a Title Objection, or (b) to cure any matters that the 

Seller agrees to cure, remove or correct in Seller’s Title Notice. 

6.5. Use of Purchase Price to Clear Title.  To enable the Seller to make conveyance 

as herein provided, the Seller may (and the Seller shall, with respect to Monetary 

Liens or other matters which Seller may elect to cure), at the time of Closing, use 

the Purchase Price, or any part thereof, to cure the title of any or all matters which 

are either: (a) Monetary Liens, or (b) Title Objections that Seller has elected or has 

been deemed to have elected to cure, provided that all instruments so procured shall 

be delivered at Closing, except releases from banks or other institutional lenders 

for which written payoffs have been issued. 

6.6. Review and Permitting Periods.   

6.6.1. Review Period.  Within ten (10) business days after the Effective Date, the 

Seller shall provide the Buyer with copies of the Seller’s title insurance 

policy, property boundary surveys, architectural plans for the existing 

building at the Property, and other similar documents as set forth in Exhibit 

B (the “Review Materials”).  The Buyer shall have until September 30, 2021 

(the “Review Period” or “Due Diligence Period”) to inspect and review the 

Property, conduct such tests as the Buyer determines are appropriate, 

including environmental, soil and seismic testing, review the status of 

utilities; determine the permits, licenses and similar governmental 

approvals that are necessary for the Buyer to construct, develop and operate 

the Property for the Buyer’s Project.  If the Buyer does not approve or waive 

the contingencies in writing prior to the expiration of the Review Period, 

this Agreement shall be deemed terminated and without further notice, 

instruction or delay, the Deposit, together with accrued interest thereon, 

shall be refunded to the Buyer within five (5) business days of the expiration 
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of the Review Period and neither the Seller nor the Buyer shall have any 

further right or obligation under this Agreement, except those arising under 

provisions of this Agreement that expressly survive the termination hereof. 

6.6.2. Permitting Period.  The Buyer shall make commercially reasonable efforts 

to secure all development permits and approvals for the Buyer’s Project (the 

“Permits”) on or before September 30, 2021 (the “Permitting Period”) and 

to apply for and seek the Permits, including making application to the 

Permit granting authorities for any such Permits. The Seller and the Buyer 

agree that the Buyer shall not be deemed to have received the Permits unless 

all appeal periods have expired without the filing of an appeal, or one is 

filed, that it is dismissed without opportunity for further appeal.  The Seller 

agrees to cooperate with the Buyer in the Buyer’s application for the 

Permits, including without limitation, by promptly executing any 

applications or permissions that the Buyer may require, without cost or 

liability to the Seller. 

Prior to the Buyer applying for the Permits, the Buyer shall provide the 

Seller with a copy of all Permit applications, including plans and renderings, 

for the Seller’s review and comment.  The Seller shall have five (5) business 

days to review and comment on said documents.  The Buyer shall endeavor 

to incorporate the Seller’s comments, if any, into said Permit applications 

to the extent that they are consistent with Exhibit F and will not result in 

delays in permitting or a material increase in the cost of constructing 

Buyer’s Project.  

6.6.3. Design of Buyer’s Project and Seller’s Consent.  The Buyer’s Project shall 

be materially similar to the designs and renderings included in Exhibit F of 

this Agreement.  The Parties agree that the design for the Buyer’s Project 

set forth in Exhibit F is conceptual and is subject to revisions and changes 

as conditions may require, subject to the consent of Seller, which consent 

(except as generally required by municipal rules, regulations or ordinances 

for a similar development during the development permitting process) shall 

not be unreasonably withheld, conditioned or delayed. 

6.6.4. Intentionally Omitted.   

6.6.5. The Review Period, the Permitting Period and all dates for performance 

shall be extended in the event of Force Majeure and Excusable delays as set 

forth in Section 17.13.2 of this Agreement.  

6.6.6. The Buyer shall provide the Seller with copies of all reports, data, and tests 

in the nature of due diligence commissioned by the Buyer for the Property 

within ten (10) business days of receipt of said materials by the Buyer.  If 

the Buyer elects not to close on the acquisition of the Property, then the 

Buyer shall promptly, at the Seller’s request, execute any supplemental 

agreements to transfer ownership of the reports, tests, data, as well as design 

plans and development permits for the Property commissioned by the 

Buyer, without any warranties or representations. 
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7. OPERATION OF PROPERTY THROUGH CLOSING.  

7.1. Encumbrances.  The Seller shall not sell, mortgage, pledge, hypothecate, or 

otherwise transfer or dispose of all or any part of the Property or any interest therein 

prior to Closing, unless otherwise approved by the Buyer in writing.     

7.2. Changes in Representations and Warranties.  The Seller shall promptly give 

written notice to Buyer after obtaining actual knowledge of the occurrence of any 

event which affects, in any material respect, the truth or accuracy of any 

representations or warranties made by the Seller under or pursuant to this 

Agreement. 

7.3. Leases.  The Seller shall not execute any leases, licenses, or other occupancy 

agreements with respect to the Property, except for parking leases or parking 

permits, which shall be terminated prior to date of Closing.  

7.4. Service Contracts.  The Seller shall not enter into any service, maintenance, supply 

or other contract or equipment lease relating to the operation of the Property or in 

any way affecting the Property, except as follows: 

7.4.1. Contracts related to Hazardous Building Materials Abatement to be 

completed by the Seller prior to Closing; 

7.4.2. Groundskeeping and snow removal contracts, which the Seller shall 

terminate prior to Closing; and, 

7.4.3. Any other contract the Seller deems prudent concerning the management, 

maintenance, or operation of the property prior to Closing, all of which the 

Seller shall terminate prior to Closing.  

7.5. Notices.  Within five (5) business day after receipt, the Seller shall provide the 

Buyer with true and complete copies of any written notices that the Seller receives 

from any governmental authority with respect to: (a) any special assessments 

(b) any condemnation or eminent domain proceedings affecting the Property or any 

portion thereof; or (c) any violation of any environmental law or any zoning, health, 

fire, safety or other law, regulation or code applicable to the Property.   

7.6. Litigation.  The Seller shall advise the Buyer of the institution or threat of any 

litigation, arbitration proceeding or administrative hearing which concerns or 

affects the Seller or the Property within five (5) business day after receipt of notice 

thereof. 

8. SELLER’S DELIVERIES AT CLOSING.   

8.1. Deed.  The Seller shall execute, acknowledge and deliver to the Buyer, a recordable 

warranty deed (the “Deed”) sufficient to transfer and convey to the Buyer fee 

simple title to the Property in accordance with this Agreement.  
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8.2. Assignment of General Intangibles. If applicable, the Seller shall execute and 

deliver an assignment of General Intangibles in the form attached hereto as Exhibit 

D; however, the Buyer may not rely upon such items without the express written 

consent of the parties who authored such General Intangibles.   

8.3. Authority and Entity Documentation.  The Seller shall, within its possession, 

deliver all documents, certificates, resolutions, and other evidence of authority as 

may be required by the Title Company concerning this transaction. 

8.4. Affidavits.  The Seller shall, subject to its agreement, execute and deliver such 

affidavits as the Title Company shall reasonably require in order to delete from any 

title insurance policy or endorsement thereto obtained by the Buyer at the Closing 

those exceptions relating to mechanic’s and materialman’s liens or parties in 

possession on the Property. 

8.5. Possession.  The Seller shall deliver possession of the Property free of occupants 

and otherwise in the condition as required by this Agreement.  If the Buyer proceeds 

to Closing, the Buyer shall accept full responsibility for the Property in its “as is, 

where is” including but not limited to all environmental conditions with respect to 

the potential presence of hazardous waste or other patent or latent materials 

regardless whether such waste or other materials were identified by said due 

diligence, tests, studies, or investigations.   

8.6. Title Documents.  Seller shall cure Title Objections in accordance with this 

Agreement and to the extent necessary shall deliver the documents necessary to 

effect such cure at Closing.  

8.7. Seller’s Closing Certificate.  The Seller shall execute and deliver to the Buyer a 

certificate executed confirming that the Seller’s representations and warranties 

contained herein are true and correct in all material respects in accordance with 

Seller’s knowledge, information and belief, on the Closing Date 

8.8. Closing Statement. The Seller shall execute and deliver to the Buyer a closing 

statement in customary form. 

8.9. Other Documents.  The Seller, in accordance with this Agreement, shall execute 

and deliver such other instruments and documents and do such other acts as may 

be reasonably necessary for the consummation of the transactions provided for in 

this Agreement. 

9. BUYER’S DELIVERIES AT CLOSING.  At Closing, the Buyer shall do, deliver or cause 

the following: 

9.1. Balance of the Purchase Price.  The Buyer shall deliver to the Escrow Agent the 

balance of the Purchase Price, as adjusted in accordance with Section 10 hereof (if 

applicable). 
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9.2. Assignment of General Intangibles and other Reports. If applicable, the Buyer 

shall execute and deliver a counterpart of the assignment of General Intangibles 

described in Section 8.2 above.  

9.3. Authority and Entity Documentation.  The Buyer shall deliver such entity 

documents, resolutions and legal existence and good standing certificates as may 

be required by the Title Company. 

9.4. Closing Statement.  The Buyer shall execute and deliver to the Seller a closing 

statement in customary form. 

9.5. Permits and Approvals.   

9.5.1. Zoning Board of Adjustment Approvals:  In the event any variances or 

special exceptions are required for the Buyer’s Project, the Buyer shall 

secure final, unappealable approvals for said items from the City of Concord 

Zoning Board of Adjustment prior to Closing. 

9.5.2. Planning Board Permits and Approvals:  Prior to Closing, the Buyer shall 

secure final, unappealable voluntary lot merger and site plan approvals from 

the City of Concord Planning Board for the Buyer’s Project at the Buyer’s 

sole expense.  The lot merger shall be recorded simultaneously with the 

Deed conveying the property from the Seller to the Buyer. 

9.6. Financing Commitment.  Prior to Closing, the Buyer shall secure a financing 

commitment for the Buyer’s Project and shall provide evidence of said commitment 

at time of Closing.  In the event the Buyer elects to self-finance the Buyer’s Project, 

the Buyer shall provide Buyer’s written statement affirming the Buyer’s estimated 

total cost of the Buyer’s Project and that the Buyer has sufficient financial resources 

on hand to self-finance the  Buyer’s Project. 

9.7. Intentionally Omitted.  

9.8. Other Documents.  The Buyer shall execute and deliver such other instruments 

and documents and do such other acts as may be reasonably necessary for the 

consummation of the transactions provided for in this Agreement. 

10. ADJUSTMENTS; CLOSING COSTS. 

10.1. Adjustments.  The Parties acknowledge and agree that the Property shall be 

exempt from the payment of real estate taxes as of the Closing Date, as the property 

is currently tax exempt due to municipal ownership.  Therefore, no adjustment or 

proration will be required at Closing. 

10.2. Closing Costs.  The Seller shall pay the Seller’s attorneys’ fees, recording fees 

required to cure a Title Objection, and all other costs customarily paid for by a seller 

in a commercial real estate transaction in the Concord, New Hampshire area.  The 

Buyer shall pay for one-half of transfer taxes on the sale the Property, as the Seller 

is exempt from the payment of the tax. The Buyer shall pay all costs of the Buyer’s 
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due diligence investigations, the costs of title insurance, including the examination 

fees and the premium for the Buyer’s and, if applicable, Buyer’s lender’s title 

insurance policy or endorsements, all costs of the Survey, all other recording fees, 

the Buyer’s attorneys’ fees, and all other costs customarily paid for by a buyer in a 

commercial real estate transaction in Concord, New Hampshire.   

10.3. Brokers’ Commissions.  The Seller hereby affirms that it is represented by the 

NAI Norwood Group for this transaction (the “Seller’s Broker”).  The Seller’s 

Broker shall be compensated from the proceeds of this sale at the time of Closing 

in accordance with contracts between the Seller and the Seller’s Broker. The Buyer 

hereby affirms that it is represented by Premiere Properties (the “Buyer’s Broker”).  

The Buyer’s Broker shall be compensated directly by the Buyer separately and 

independently from this transaction in accordance with contracts between the Buyer 

and the Buyer’s Broker.  

11. REPRESENTATIONS AND WARRANTIES. 

11.1. Seller’s Representations and Warranties.  As a material inducement to the Buyer 

to execute this Agreement and to consummate this transaction, the Seller represents 

and warrants to Buyer that: 

11.1.1. Authority and Standing.  The City Council, by passage of Resolution 

#______ on May 10, 2021, authorized the City Manager to execute this 

Purchase and Sales Agreement. The execution and delivery of this 

Agreement will not conflict with or result in the breach of any contract, 

agreement, law, rule or regulation to which the Seller is a party or by which 

the Seller or the Property is bound.  This Agreement is valid and enforceable 

against the Seller in accordance with its terms and each instrument to be 

executed by the Seller pursuant to this Agreement or in connection herewith 

shall, when executed and delivered, be valid and enforceable against the 

Seller in accordance with its terms.     

11.1.2. Documents and Records.  The Seller shall provide the Buyer with the 

opportunity to review, or receive copies of,  architectural and engineering 

plans, boundary surveys, environmental assessments, parking leases, and 

other similar materials reports, relating to or concerning the Property which 

Seller has in its possession. 

11.1.3. Actions.  The Seller has received no written notice of a suit, action or 

administrative proceeding pending nor to the Seller’s knowledge are any 

threatened against the Seller or the Property before or by any federal or state 

court, commission, regulatory body, administrative agency or other 

governmental body, domestic or foreign, nor is there any action or 

proceeding pending which challenges or impairs the Buyer’s ability to 

execute, deliver or perform its obligations under, this Agreement. 

11.1.4. Zoning Amendments.  The Seller hereby agrees that it shall not initiate, or 

otherwise post notice of the initial public hearing for any zoning ordinance 

amendments that may materially affect design standards or permitted uses 
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for the Property or the Buyer’s Project until after September 1, 2021, subject 

to extensions set forth in Sections 17.13.2 or 17.13.3 of this Agreement.  

11.1.5. Utility Encumbrance Disclosure.  The Seller discloses that there are poles 

and wires located at the Property, without the benefit of easements, which 

provide electric, cable television, telecommunication, and fire alarm service 

to real estate located at 36 South Main Street (known as the “Eagles Club”).  

These utilities are shown on the boundary survey for the Property included  

in Exhibit A.  These utilities shall be relocated by the Buyer at its sole cost 

as part of the Buyer’s Project. 

11.1.6. Contracts.  The Seller has received no written notice from any third party, 

alleging any violation or default by the Seller under any contract or other 

agreement affecting the Property, including, without limitation, any 

recorded documents.  

11.1.7. Agreements to Lease, Sell, Etc.  Except for certain parking leases which 

will be terminated prior to Closing, as well as aforementioned utility 

encumbrances for #36 South Main Street, the Seller has not entered into any 

agreement to lease, sell, mortgage or otherwise encumber or dispose of its 

interest in the Property or any part thereof. 

11.1.8. Withholding Obligation.  The Seller is not a “foreign person” within the 

meaning of Section 1445 of the Internal Revenue Code. The Seller is 

exempt from withholding under the State of New Hampshire Department of 

Administrative and Financial Services regulations. 

11.1.9. Condemnation.  The Seller has received no written notice of any existing, 

proposed or contemplated eminent domain proceeding or plan to widen, 

modify or realign the streets abutting or providing access to the Premises.  

11.1.10. No Leases, Tenants or Occupants.  Except for certain parking leases 

which will be terminated prior to Closing, as well as aforementioned utility 

encumbrances for #36 South Main Street, there are no leases, licenses, or 

other occupancy agreements affecting the Premises.   

11.1.11.   Governmental Agreements.  Other than the aforementioned 

utilities at the Property which benefit real estate located at 36 South Main 

Street, there are no agreements with governmental authorities, agencies, 

utilities or quasi-governmental entities which affect the Property or Seller 

or would impede or prevent Buyer’s Project and which will be binding on 

Buyer after Closing. 

11.1.12.   Other Material Agreements.  There are no agreements with any 

third parties which affect the Property or Seller and which will be binding 

on Buyer or the Property after Closing.   

11.1.13.   Environmental.  The Parties hereby acknowledge that the Seller 

has provided by the Buyer with copies of Phase I and II Environmental Site 
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Assessments, including a Hazardous Building Materials Survey, for the 

property prepared by Nobis Engineering dated August 29, 2014.  The Seller 

makes no representations or warranties about the environmental condition 

of the Property.  In addition, the Seller affirms that it (a) has not engaged in 

the generation, use, manufacture, treatment, storage or disposal of any 

Hazardous Substance on the Property in violation of Applicable 

Environmental Laws, and (b) Seller has not received any written notice 

from any governmental authority having jurisdiction over the Property or 

any third party of any violation of Applicable Environmental Laws with 

respect to the Property or as result of migration of Hazardous Substances to 

adjacent properties. As used in this Agreement, the term “Hazardous 

Substance” shall mean any material or substance, including without 

limitation asbestos, polychlorinated biphenyls and petroleum products, that 

is currently listed as hazardous or toxic under Applicable Environmental 

Laws.  As used in this Agreement, the term “Applicable Environmental 

Laws” shall mean any present and future Federal, State of New Hampshire 

or local laws, statutes, ordinances, rules, regulations, or standards including 

but not limited to the Comprehensive Environmental Response, 

Compensation and Liability Act (“CERCLA”), as amended by the 

Superfund Amendments and Reauthorization Act of 1986 (“SARA”), 42 

U.S.C. §§ 9601 et seq.; the Resource Conservation and Recovery Act 

(“RCRA”), 42 U.S.C. §§ 6901 et seq.; the Federal Water Pollution Control 

Act, as amended by the Clean Water Act of 1977 (“CWA”), 33 U.S.C. §§ 

1251 et seq.; and the Toxic Substances Control Act (“TSCA”), 15 U.S.C. 

§§ 2601 et seq. as the foregoing have been amended from time to time to 

the date of this Agreement that apply to the Property and relate to Hazardous 

Substances. 

11.2. Buyer’s Representations and Warranties.  As a material inducement to the Seller 

to execute this Agreement and consummate this transaction, the Buyer represents 

and warrants to Seller that: 

11.2.1. Organization and Authority.  The Buyer has the full right and authority and 

has obtained any and all consents required therefor to enter into this 

Agreement, and to consummate or cause to be consummated the sale 

contemplated herein.  The persons signing this Agreement on behalf of the 

Buyer are authorized to do so.  This Agreement and all of the documents to 

be delivered by the Buyer at the Closing have been authorized and properly 

executed and shall constitute the valid and binding obligations of the Buyer, 

enforceable against the Buyer in accordance with their terms. 

11.2.2. Conflicts.  There is no agreement to which the Buyer is a party or, to the 

Buyer’s knowledge, binding on Buyer which is in conflict with this 

Agreement. 

11.2.3. Actions.  To the best of Buyer’s knowledge, there is no action or proceeding 

pending or threatened which challenges or impairs the Buyer’s ability to 

execute, deliver or perform its obligations under, this Agreement. 
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11.2.4. Due Diligence Documents from Seller.  The Buyer acknowledges receipt of 

the following materials from the Seller for the Property: 

11.2.4.1. A boundary survey titled “ALTA / NSPS Land Title Survey 

of land of the City of Concord” prepared by Richard D. 

Bartlett Associates dated April 4, 2018.  This document was 

provided from the Seller to the Buyer on September 30, 

2020. 

11.2.4.2. Phase I and II Environmental Site Assessments (including 

Hazardous Building Materials Survey) completed by Nobis 

Engineering dated August 29, 2014.  These documents were 

provided from the Seller to the Buyer on September 30, 

2020. 

11.2.4.3. Various Geographic Information Systems (GIS) files from 

the Seller to help the Buyer prepare its preliminary 

conceptual designs for the Buyer’s Project included in 

Exhibit F of this Agreement.  The GIS files were provided 

to the Seller on October 6, 2020. 

11.2.5. Survival of Representations and Warranties.  All representations and 

warranties of the Seller set forth in Section 12.1 and of the Buyer in Section 

12.2 above shall be continuing and deemed remade as of the Closing Date 

and shall survive the Closing.    

12. CERTAIN CONDITIONS PRECEDENT FOR CLOSING.  The obligations of the Seller 

and Buyer to Close under this Agreement are contingent and conditioned upon the following: 

12.1. Representations and Warranties.  Each and every representation and warranty of 

the Buyer and the Seller shall be true, correct and complete in all material respects 

as of Closing.   

12.2. Performance.  The Buyer and the Seller have not breached their  obligations under 

this Agreement in any material respect. 

12.3. No Material Adverse Change.  Subject to the provisions of Section 15, no material 

adverse change in the condition of Property shall have occurred after the Effective 

Date. 

12.4. Environmental Compliance.  In accordance with this Agreement, the Property 

shall be in compliance in all material respects with all Applicable Environmental 

Laws. 

12.5. Permits.  The Buyer has secured all required development permits and approvals 

for the Buyer’s Project as set forth in Section 9.5 of this Agreement, and said 

development permits and approvals remain in in full force and effect at time of 

Closing. 
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12.6. Hazardous Building Materials Abatement of Existing Building by Seller:   

12.6.1. Overview:  The Seller, at its sole expense, shall complete removal and 

disposal of certain hazardous building materials (“HBM Abatement”) 

associated with the existing 26,000SF+/- former NH Employment Security 

building located at the Property as described in Section 6 of a Phase II 

Environmental Site Assessment prepared by Nobis Engineering dated 

August 29, 2014 (the “HBM Survey”).   

12.6.2. Materials to be Abated by Seller:  Prior to Closing, the Seller shall remove 

and dispose of the following materials specifically associated with the 

existing 26,000SF building at Property, as set described within the HBM 

Survey: 

12.6.2.1. 10,500SF of 9” X 9” tan Vinyl Asbestos Tile (“VAT”) and 

associated mastic location throughout first floor; 

12.6.2.2. 7,500SF of 9”X 9” red speckled VAT and associated mastic 

located on ground level, former IT room;  

12.6.2.3. 7,500SF of 9” X 9” brown speckled VAT and associated 

mastic located on ground level; 

12.6.2.4. 10,000SF of Glue Dabs located throughout the building, 

upper ceiling; 

12.6.2.5. 6,000SF of thermal system insulation throughout building; 

12.6.2.6. 8 windows (glazing and frame) with contaminated glazing 

located in the former mail room; and, 

12.6.2.7. 317+/- Fluorescent Light Ballasts and 628+/- Bulbs located 

throughout the building. 

Seller shall securely board up any windows that are removed so as to 

maintain the security and integrity of the building. 

12.6.3. Hazardous Building Materials Excluded from Seller’s Scope of Work:  The 

Seller shall not be responsible for the removal, disposal, or abatement in  

place of any materials contaminated with lead paint at the Property.  The 

Seller shall also not be responsible for removal or disposal of mercury 

containing thermostats, if any, located at the Property.  The Buyer shall be 

expressly responsible for Hazardous Building Materials at the Property (if 

any), which are not expressly included in the Seller’s abatement 

responsibilities set forth in Section 12.6.2 of this Agreement. 

12.6.4. Disclosure of Grant Funds:  The Seller hereby discloses that it has received 

a Brownfields Cleanup Grant in the amount of One Hundred Seventy Two 

Thousand Five Hundred Dollars ($172,500) from the New Hampshire 
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Department of Environmental Services to support HBM Abatement.  Per 

the terms of the grant agreement, the Seller must be the owner of the 

Property at the time of HBM Abatement in order to access these grant funds. 

12.6.5. Buyer’s Review of Bid Specifications:  Prior to bidding, the Seller shall 

provide a copy of the draft bid plans, specifications, and scope of work for 

HBM Abatement to the Buyer for its review.  The Buyer shall have five (5) 

business days to review and comment on said documents.  The Seller shall 

endeavor to incorporate the Buyer’s comments, if any, into the bid 

documents provided the Buyer’s comments do not materially expand the 

scope of work, or materially increase the projected cost, or materially delay 

the schedule of the HBM Abatement. 

12.6.6. Schedule for HMB Abatement:  The Seller shall complete this work by 

September 30, 2021, subject to the provisions of Sections 17.13.2 and 

17.13.3 of this Agreement.  If the HMB Abatement has not been completed 

by September 30, 2021, the Due Diligence Period shall be continued to the 

date that is five (5) business days following the date that the HMB 

Abatement has been completed. 

12.7. Termination or Extension:  If on the Closing Date any of the foregoing conditions 

precedent has not been satisfied, the Buyer or the Seller may either waive such 

condition(s) and proceed to Closing, or terminate this Agreement by written notice 

to the other Party. Notwithstanding the foregoing, if Buyer has promptly applied 

for the Permits in accordance with the timeline set forth in the Project Schedule but 

has not yet received all final Permits, or the appeal periods have not expired, Seller 

shall grant an extension of the Closing Date to the date that is thirty (30) days 

following the date upon which Buyer has obtained the final, unappealable Permits.   

However, separately from the provisions of Section 17.13.2 and 17.13.3 of this 

Agreement, the Parties reserve the right to afford each other additional extensions, 

up to ninety (90) days, to satisfy their respective obligations relative to Conditions 

Precedent for Closing, which extensions shall not be unreasonably withheld or 

conditioned.  If the Party to whom the extension was granted fails to satisfy the 

condition(s) by the conclusion of said extension, then the party which granted the 

extension may terminate this Agreement by written notice, or may elect to further 

extend the Closing Date for an additional period as mutually agreed by the Parties.  

In the event of termination, the Deposit shall be provided to the respective Party in 

accordance  within this Agreement,  and neither Party shall be liable to the other 

for damages or otherwise except as otherwise expressly provided herein.   

13. BUYER’S POST-CLOSING OBLIGATIONS:  The following obligations shall survive 

closing.   

13.1. Building Demolition: The Buyer shall be responsible for demolition of the 

26,000+/ SF building at the Property at Buyer’s sole expense following acquisition 

of the Property from the Seller as described in Exhibit F Project Schedule. 
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13.2. Utilities and Off-Site Improvements:  The Buyer, as part of the Buyer’s Project, 

shall be responsible for any utility and/or offsite improvements as a result of the 

Buyer’s Project at Buyer’s sole expense following acquisition of the Property from 

the Seller as described in Exhibit F Project Schedule. 

13.3. Construction of the Buyer’s Project:  The Buyer shall proceed with development 

of the Buyer’s Project following acquisition of the Property from the Seller as 

described in Exhibit F Project Schedule. 

14. CONDEMNATION. If, prior to Closing, the Property or any part thereof shall be condemned 

in any material respect (that is, a condemnation which prevents access to the Property or 

reduces the potential development of the Property), the Buyer shall have the option either to 

terminate this Agreement or to consummate the transaction contemplated by this Agreement 

notwithstanding such condemnation.   

In the event of partial eminent domain (leaving suitable residual Premises area for the Buyer’s 

intended use of the Premises), the Buyer may choose to proceed with the acquisition and 

redesign of its intended use of the Premises to accommodate the portion of Premises taken and 

the Parties shall negotiate an extension of timing requirements for Closing.  Further, the Parties 

shall agree to reduce the Purchase Price in an amount directly proportionate to the total lot area 

seized by said taking.   

If Buyer elects to terminate this Agreement, the Deposit shall be returned to the Buyer by 

Escrow Agent, in which event this Agreement shall, without further action of the Parties, 

become null and void and neither Party shall have any rights or obligations under this 

Agreement, except for the obligations of the Buyer that expressly survive termination of this 

Agreement. 

15. ACCEPTANCE OF DEED. The acceptance of the Deed by Buyer shall be deemed to be a 

full performance and discharge of every agreement and obligation hereof, except such 

agreements or obligations which are, under or by the terms of this Agreement, specifically to 

survive or be performed after the Closing. 

16. DEFAULT AND DAMAGES. 

16.1. Default by Buyer.   

16.1.1. Pre-Closing Default:  If Buyer shall default in the performance of its 

closing obligations under this Agreement (through no fault or breach 

by Seller), and such failure continues for thirty (30) days after 

written notice from the Seller (or such additional time as may be 

reasonably required if such failure cannot be cured within said thirty 

(30) day period provided that Buyer is diligently pursuing said cure), 

then the Seller’s remedy shall be limited to receipt of the Deposit as 

its sole remedy at law or in equity, (except for each of the Sections 

which expressly survive termination of this Agreement), and 

Escrow Agent shall deliver the Deposit to Seller. 
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16.1.2. Post-Closing Default:  In the event the Buyer defaults on any of its 

Post-Closing Obligations set forth in Section 13 of this Agreement, 

and such failure continues for thirty (30) days after written notice 

from the Seller (or such additional time as may be reasonably 

required if such failure cannot be cured within said thirty (30) day 

period provided that Buyer is diligently pursuing said cure), then the 

Seller’s remedy shall be limited to its right to enforce the covenant 

described in Section 6.1.5 requiring Buyer to reconvey the Property 

to Seller in the event Commencement of Construction for the 

Buyer’s Project has not occurred within the time required in Section 

6.1.5, for the Purchase Price.    

16.2. Default by Seller.  In the event the Seller defaults on any of its obligations set forth 

in this Agreement, and such failure continues for thirty (30) days after written 

notice from the Buyer (or such additional time as may be reasonably required if 

such failure cannot be cured within said thirty (30) day period provided that Seller 

is diligently pursuing said cure), then the Buyer’s remedy shall be limited to its 

rights and remedies as set forth within this Agreement, including the right to seek 

specific performance of this Agreement against Seller. The remedies stated herein 

shall be cumulative.  

17. MISCELLANEOUS PROVISIONS. 

17.1. Notices.  All notices, requests and other communications hereunder shall be made 

in writing and delivered in hand or mailed by registered or certified first-class mail, 

postage prepaid, return receipt requested, or sent by commercial overnight courier 

delivery service, charges prepaid, addressed as follows: 

If to Seller:  City of Concord 

      Attn: City Manager  

      41 Green Street 

Concord, New Hampshire 03301  

   

with a copy to: City of Concord 

      Attn: City Solicitor 

      41 Green Street 

Concord, New Hampshire 03301 

    

or at such other address for notice as Buyer shall last have furnished in writing to 

the person giving the notice; 
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If to Buyer:  John J. Flatley Company  

45 Dan Road, Suite 320 

   Canton, Massachusetts 02021 

   Attention: John J. Flatley 

   Email: jf@johnflatleyco.com 

 

with a copy to:  Marsh, Moriarty, Ontell & Golder, P.C. 

   99 Rosewood Drive, Suite 220 

   Danvers, Massachusetts 01923 

   Attention: Robert J. Moriarty, Jr. 

   Email: rmoriarty@mmoglaw.com  

 

If to Escrow Agent: Cleveland Waters Bass P.A. 

Two Capitol Plaza  

P.O. Box 1137 

Concord NH 03300-1137 

Attention: Timothy Britain 

Email: britaint@cwbpa.com 

   

or at such other address for notice as Seller shall last have furnished in writing to 

the person giving the notice.  Any notice shall be deemed effective: upon receipt 

by email or hand delivery; the next day after sending if sent by overnight courier; 

or three (3) days after sending if sent by postal service. 

17.2. Relationship of the Parties.  The Buyer and Seller are independent Parties under 

this Agreement, and nothing in this Agreement shall be deemed or construed for 

any purpose to establish between any of them or among them a relationship of 

principal and agent, employment, partnership, joint venture, or any other 

relationship other than independent parties. 

17.3. Waivers.  Failure on the part of any Party to complain of any action or non-action 

on the part of the other Party, no matter how long the same may continue, shall not 

be deemed to be a waiver of any such Party's rights hereunder.  No waiver at any 

time of any provision hereof by any Party shall be construed as a waiver of any 

other provision hereof or a waiver at any subsequent time of the same provision. 

17.4. Confidentiality. Deleted.    

17.5. Section Headings.  The Section headings herein are for convenience and reference 

only, and in no way define or limit the scope and contents of this Agreement, or in 

any way affect its provisions. 

17.6. Counterparts.  This Agreement may be executed in several counterparts, each of 

which shall be deemed an original, and all such counterparts shall together 

constitute one and the same instrument. 

17.7. Governing Law, Etc.  The Buyer and the Seller submit to the jurisdiction of the 

courts of the State of New Hampshire and the courts from which an appeal from 

such trial venue may be taken or other relief may be sought for purposes of any 

mailto:jf@johnflatleyco.com
mailto:rmoriarty@mmoglaw.com
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action or proceeding arising out of this Agreement or any related agreement.  All 

legal actions taken by the Parties shall be commenced in Merrimack County New 

Hampshire Superior Court.   

17.8. Entire Agreement; Binding Effect:  This Agreement constitutes the entire 

agreement and final expression between parties for the matters covered herein.  All 

prior writings or oral communications are merged herein and superseded hereby, 

whether or not the same purport to be an agreement of the parties.  This Agreement 

shall be binding upon and shall inure to the benefit of the parties hereto and their 

respective heirs, successors, assigns and nominees.  This Agreement may be 

canceled, modified or amended only by written instrument executed by both the 

Seller and the Buyer.   

17.9. Partial Invalidity.  In the event that any of the terms or provisions of this 

Agreement are declared invalid or unenforceable by any court of competent 

jurisdiction or any Federal or State Government Agency having jurisdiction over 

the subject matter of this Agreement, the remaining terms and provisions that are 

not affected thereby shall remain in full force and effect, provided, however, that 

any invalidity regarding payment to the Seller of the Purchase Price shall void the 

entire Agreement. 

17.10. Time of Essence.  Time is of the essence of this Agreement, and failure by either 

party to comply with this Section 17.10 shall be a material default of this Agreement 

by such party.  If any date herein provided for falls on a Saturday, Sunday, or legal 

holiday, the applicable date shall be the next business day. 

17.11. Assignment.  The Buyer shall not, without the prior written consent of the Seller, 

which consent shall not be   unreasonably   withheld   or   delayed, assign, pledge   

or   transfer (collectively “Assignment” or “Assign”) all or any part of, or any right 

or obligation under, this Agreement, whether voluntarily or by operation of law, 

and any such assignment without such consent will be null and void, provided 

however that Buyer may assign this Agreement to any wholly owned affiliate or 

subsidiary of Buyer without the consent of Seller but upon notice to Seller not later 

than five (5) days prior to Closing. Any such assignee shall be registered as 

“Active” and in “Good Standing” with the Corporate Division of the New 

Hampshire Secretary of State, and such Assignee, shall agree in writing to assume 

all of Seller's obligations  assigned under this Agreement, and the Buyer shall 

represent and warrant in writing that, to the Buyer’s knowledge based upon Buyer’s 

reasonable investigation, the assignee has or has access to the financial and 

technical ability to fulfill all of the then remaining obligations of Buyer under this 

Agreement. 

17.12. Submission Not An Offer.  The submission of a draft of this Agreement or a 

summary of some or all of its provisions, or the acceptance of a letter of intent to 

an agreement, does not constitute an offer to sell the Property or bind the Seller and 

the Buyer, it being understood and agreed that neither the Seller nor the Buyer shall 

be legally bound with respect to the sale or purchase of the Property unless and 
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until this Agreement has been executed by both the Seller and the Buyer and a fully 

executed copy has been delivered to each of them. 

17.13. Development Schedule, Force Majeure / Excusable Delays, and Winter 

Conditions. 

17.13.1. Development Schedule.  

17.13.1.1. General.  Attached to this Agreement is a 

Development Schedule (Exhibit E) which details the 

anticipated date and sequence of various activities to 

be completed by the Buyer and Seller associated with 

this transaction.    

The Parties acknowledge that the Development 

Schedule is a complex schedule requiring the 

coordinated efforts of multiple parties and dependent 

in many instances on the actions or approvals of third 

parties.  

The Parties agree to use diligent efforts and to 

cooperate with each other in undertaking their 

respective responsibilities under this Agreement, 

including, but not limited to, those events listed.   

The Parties agree that time is of the essence in 

performance of their respective obligations under 

this Agreement. The Buyer and the Seller 

acknowledge that the completion of the 

Development Schedule is dependent on events to be 

determined following the approval of this Purchase 

and Sales Agreement by the City Council.  

17.13.1.2. Milestones and Deadlines.  Unless expressly stated 

otherwise in this Agreement, milestones and 

deadlines set forth in this Agreement, including, but 

not limited to those in the Exhibit E, shall be 

automatically extended for Force Majeure or 

Excusable Delays described in Section 17.13.2 and 

17.3.3 of this Agreement. 

17.13.2. Force Majeure / Excusable Delays: For the purposes of any of the 

provisions of this Agreement, neither the Buyer or the Seller, as the 

case may be, shall be considered in breach of or default in its 

obligations hereunder in the event of unavoidable delay in the 

performance of such obligations due to causes beyond its control 

and without its fault or negligence, including but not limited to, acts 

of God, or of the public enemy, acts of the other party, fires, floods, 

or other casualties, epidemics, pandemics (including, but not limited 
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to, Covid-19), quarantine restrictions, labor disputes, litigations 

(including, without limitation, appropriation votes by the City 

Council related thereto, any development permit or approval needed 

for the Buyer’s Project), unexpected delays in the development 

permitting or approval process, freight embargoes, delays stemming 

from unusually severe weather, unforeseen conditions or delays 

encountered during Hazardous Building Materials Abatement or 

construction of the Buyer’s Project, or delays  of utility companies, 

contractors and subcontractors due to such causes; it being the 

purpose and intent of this provision that in the event of the 

occurrence of any such enforced delay, the time or times for 

performance of the obligations of such Party shall be extended for 

the period of the enforced delay, provided, that the Party seeking the 

benefit of the provisions of this Section shall, within thirty (30) days 

after the beginning of any such enforced delay, have first notified 

the other Party thereof in writing stating the cause or causes thereof 

and requesting an extension for the period of the enforced delay.  In 

calculating the length of the delay, the Buyer and Seller shall 

consider not only actual work stoppages, but also any consequential 

delays resulting from such stoppage as well.  

17.13.3. Winter Conditions:  Provisions in this Agreement relating to the 

time period for completion of the Hazardous Building Materials 

Abatement by the Seller, or completion of the Buyer’s Project shall 

be deemed to be reasonably extended when seasonal weather 

conditions prevent a Party from proceeding under normal 

construction conditions. It is expressly agreed that neither Party will 

be obligated to undertake site work or exterior construction 

activities during the Winter Season, which typically commences on 

or about November 15th and continues to approximately April 15th, 

subject to weather conditions (freezing temperatures, frozen 

precipitation, frost, and similar matters.  All time periods and 

deadlines set forth in this Agreement and in Exhibit E shall be 

reasonably extended to accommodate Winter Conditions. 

17.14. Cooperation.  The Buyer and the Seller agree to cooperate with each other in order 

to achieve the purposes of this Agreement and, in connection therewith, to take 

such further actions and to execute such further documents as may reasonably be 

requested by the Buyer, the Seller, or their representatives, agents, and consultants, 

whether or not explicitly set forth herein as may be necessary in connection with 

Buyer’s Project and/or the implementation of the goals and objectives of this 

Agreement.  Furthermore, no party shall be considered in default under this 

Agreement and neither party shall exercise any rights and remedies granted to it 

hereunder until the other party has received written notice of the alleged default and 

has had a reasonable time (as is appropriate under the conditions existing at that 

time).    
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17.15. Exhibits.  All exhibits referred to in this Agreement are hereby incorporated by 

reference and expressly made a part hereof.  

17.16. Survival of Agreement.  The agreements, covenants, indemnities, representations 

and warranties contained herein shall survive the execution and delivery of this 

Agreement. 

17.17. No Rights Conferred Upon Others.  Except as expressly set out herein, nothing 

in this Agreement shall be construed as giving any individual, corporation, limited 

liability company, partnership, joint venture, association, joint stock company, 

trust, unincorporated organization or government, other than the Parties hereto, any 

right, remedy or claim under or in respect of this Agreement or any provision 

hereof. 

17.18. Preservation of Rights.  Nothing herein or in any related agreement shall limit or 

be construed to limit in any way rights or remedies the City may have for the 

collection of real property taxes under law, unless expressly set forth herein. 

17.19. Good Faith and Fair Dealing.  Unless expressly stated otherwise in this 

Agreement, whenever a Party’s consent or approval is required under this 

Agreement, or whenever a Party shall have the right to give an instruction or request 

another party to act or to refrain from acting under this Agreement, or whenever a 

Party must act or perform before another Party may act or perform under this 

Agreement, such consent, approval, or instruction, request, act or performance shall 

be reasonably made or done, or shall not be unreasonably withheld, delayed, or 

conditioned, as the case may be. 

17.20. Municipal Approvals.  The execution of this Agreement does not preempt or 

supersede the review process or powers of any city or other governmental board, 

committee, commission, or department, or excuse the Parties from the requirement 

to apply for and receive all necessary permits and approvals from all applicable 

governmental boards, committees, commissions or departments. 

17.21. Warranties and Representation.  The Buyer and the Seller each acknowledge that 

they have not been influenced to enter into this transaction or relied upon any 

warranties or representations not specifically set forth or incorporated into this 

Agreement. 

 

 [Signature Pages Follow]
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to be duly 

executed as of the date and year first above written. 

SELLER 

 

CITY OF CONCORD 

   

 

 

By:          Date: __________________ 

  Thomas J. Aspell, Jr., City Manager 

  Duly Authorized 

 

 

 

STATE OF NEW HAMPSHIRE 

COUNTY OF MERRIMACK 

 

In _______________, on the _____________ day of ____________, 2021, before me, personally 

appeared THOMAS J. ASPELL, JR., known to me or proved to be the person named in and who 

executed the foregoing instrument, and being first duly sworn, such person acknowledged that he 

executed said instrument for the purposes therein contained as his free and voluntary act and deed.  

  

 

           ________________________________ 

      Justice of the Peace/Notary Public 
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BUYER 

 

JOHN J. FLATLEY COMPANY 

 

 

By:          Date: __________________ 

  John J. Flatley, President 

 Duly Authorized 

 

 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY OF ______________________________ 

 

In _______________, on the _____________ day of ____________, 2021, before me, 

personally appeared JOHN J. FLATLEY, President of the John J. Flatley Company, known to 

me or proved to be the person named in and who executed the foregoing instrument, and being 

first duly sworn, such person acknowledged that she executed said instrument for the purposes 

therein contained as her free and voluntary act and deed.  

  

 

              _______________________________ 

      Justice of the Peace/Notary Public 
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ESCROW AGENT 

 

COMPANY NAME       

 

 

By:          Date: __________________ 

  

                

 Duly Authorized 

 

 

STATE OF NEW HAMPSHIRE 

COUNTY OF MERRIMACK 

 

In _______________, on the _____________ day of ____________, 2021, before me, 

personally appeared      of the     , 

known to me or proved to be the person named in and who executed the foregoing instrument, 

and being first duly sworn, such person acknowledged that she executed said instrument for the 

purposes therein contained as her free and voluntary act and deed.  

  

 

              _______________________________ 

      Justice of the Peace/Notary Public 
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LIST OF EXHIBITS 

Exhibit A   Description of Land 

Exhibit B  Review Materials 

Exhibit C  Form of Deed (Deleted) 

Exhibit D  Form of Assignment of General Intangibles 

Exhibit E  Project Schedule 

Exhibit F  Conceptual Design for Buyer’s Project 
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EXHIBIT A - DESCRIPTION OF LAND 
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EXHIBIT A CONTINUED - ALTA / NSPS Land Title Survey of land of the City of Concord dated April 4, 2018 prepared by Richard D. Bartlett & Associates L.L.C. 
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EXHIBIT B 

 

Review Materials 

 

 

To the extent that the following are in the custody or control of the Seller and can be prepared or 

obtained without unreasonable effort or expense, and subject to the limitations set forth in Section 

6.6.1 of this Agreement, the Seller shall deliver the following Review Items to the Buyer and the 

Seller shall allow the Buyer and the Buyer’s consultants to review, examine and obtain copies of 

the following in the Seller’s Representative offices during the Review Period:   

  

1. Abstracts of title, title opinions, title insurance policies and all other title documents in 

Seller’s possession, if any; 

2. Any site plans, plat maps, subdivision plats, rendering, and surveys; 

3. Architectural and engineering plans for the Property in the Seller’s possession; 

 

4. Leases for parking spaces in effect at the time of execution of this Agreement; 

 

5. Landscaping / grounds keeping contracts for the Property in effect at the time of 

execution of this Agreement; 

 

6. Environmental Assessments for the Property, including Hazardous Building Material 

Surveys; 

 

7. Any and all environmental tests, reports or filings with governmental agencies; 

8. Preliminary utility relocation plans for the Property as previously prepared for past, never 

constructed, development plans for the Property; and, 

 

9. Any correspondence or documents related to any governmental agency or adjacent 

property owner or association related to compliance with any laws or regulations or any 

other matter related to compliance with any laws or regulations, including without 

limitation, all recent health, safety, fire and environmental reports, statements of 

compliance, violations, or citations for the Property if in Seller’s possession. 
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EXHIBIT C – FORM OF DEED 

 

DELETED 
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EXHIBIT D 

 

Form of Assignment of General Intangibles 
 

ASSIGNMENT OF GENERAL INTANGIBLES  

 

 For valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 

City of Concord   (“Seller”), hereby assigns and delegates to John J. Flatley Company or 

nominee  (“Buyer”), and Buyer hereby assumes and accepts the assignment and delegation of, all 

of Seller’s right, title and interest in the following, to the extent the Seller can provide right, title, 

and interest to said materials, and subject to contracts between the Seller and the parties that 

specifically prepared or authored said materials associated with the Property: 

 

1. Architectural and engineering plans for the Property as acquired by the Seller from the 

State of New Hampshire on October 31, 2014. 

 

2. Phase I and II Environmental Assessments for the Property, including a Hazardous 

Building Material Survey, prepared by Nobis Engineering dated August 29, 2014. 

 

 This Assignment and Assumption of General Intangibles is delivered pursuant to that 

certain Purchase and Sale Agreement dated as of May ___, 2021 (the “Agreement”). 

 

 Capitalized, undefined terms in this Assignment and Assumption of General Intangibles 

shall have the same meaning as in the Agreement. 

 

 

[remainder of page intentionally left blank] 
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IN WITNESS WHEREOF, Seller and Buyer have executed this assignment and assumption 

effective as of this ___ day of ________, 2021. 

 

SELLER 

 

CITY OF CONCORD 

   

 

 

By:          Date: __________________ 

  Thomas J. Aspell, Jr., City Manager 

  Duly Authorized 

 

 

 

STATE OF NEW HAMPSHIRE 

COUNTY OF MERRIMACK 

 

In _______________, on the _____________ day of ____________, 2021, before me, personally 

appeared THOMAS J. ASPELL, JR., known to me or proved to be the person named in and who 

executed the foregoing instrument, and being first duly sworn, such person acknowledged that he 

executed said instrument for the purposes therein contained as his free and voluntary act and deed.  

  

 

           ________________________________ 

      Justice of the Peace/Notary Public 

BUYER 

 

JOHN J. FLATLEY COMPANY 

 

 

By:          Date: __________________ 

  John J. Flatley, President 

 Duly Authorized 

 

 

COMMONWEALTH OF MASSACHUSETTS 

COUNTY OF ______________________________ 

 

In _______________, on the _____________ day of ____________, 2021, before me, 

personally appeared John J. Flatley, President of the John J. Flatley Company, known to me or 

proved to be the person named in and who executed the foregoing instrument, and being first 

duly sworn, such person acknowledged that she executed said instrument for the purposes therein 

contained as her free and voluntary act and deed.  

  

              _______________________________ 

      Justice of the Peace/Notary Public 
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Exhibit E – Project Schedule  

I. 2021:   

i. April 12, 2021: Purchase and Sales Agreement submitted to City Council together with 

resolution to accept and appropriate the NH Department of Environmental Services 

Brownfields Grant, and City matching funds related thereto, for Hazardous Building 

Materials Abatement. All items are set for public hearing and vote on May 10, 2021. 

 

ii. May 10, 2021: City Council public hearing and vote on Purchase and Sales Agreement and 

related items. 

 

iii. May 11, 2021: Purchase and Sales Agreement is executed.  Start of Buyer’s Review Period 

and Permitting Period. 

 

iv. June 7, 2021: If determined to be required for Buyer’s Project, Buyer files applications for 

variances and/or special exceptions for Buyer’s Project with Zoning Board of Adjustment.  

 

v. June 2021:  Seller bids Hazardous Building Materials Abatement. 

 

vi. July 7, 2021:  Zoning Board of Adjustment public hearings on variance and/or special 

exception applications (if required). 

 

vii. July 20, 2021:  Buyer files Lot Merger and Site Plan Approval applications with Planning 

Board, as well as architectural rendering for Architectural Design Review Committee. 

 

viii. July  2021:  Seller receives bids for Hazardous Building Materials Abatement. 

 

ix. August 3, 2021:  Initial Architectural Design Review Committee meeting for Buyer’s 

Project. 

 

x. August 18, 2021:  Planning Board accepts Buyer’s Lot Merger and Site Plan applications 

and determines them to be complete; sets applications for public hearing on September 15, 

2021.   

 

xi. August 31, 2021:  Second Architectural Design Review Committee meeting for the Buyer’s 

Project (if needed). 

 

xii. August 2021:  Seller commences Hazardous Building Materials abatement. 

 

xiii. September 1, 2021: Expiration date for Seller’s commitment concerning delay of posting 

notice of the initial hearing public hearing for any potential zoning ordinance amendments 

affecting the Property. 

 

xiv. September 15, 2021:  Buyer’s site plan application receives conditional approval of 

Planning Board approvals. 

 

xv. September 2021:  Seller completes Hazardous Building Materials abatement. 
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xvi. September 30, 2021:  End of Buyer’s Review and Permitting Period. 

 

xvii. October 15, 2021:  End of thirty (30) day appeal period for Buyer’s Planning Board 

approvals (NH RSA 677:15). 

 

xviii. October 29, 2021:  Closing; Buyer acquires property from Seller. 

 

xix. November 15, 2021: Customary beginning of winter shut down period.  No demolition or 

construction at Buyer’s option. 

 

II. 2022:   

i. April 15, 2022: Customary end of winter shut down period.  Buyer commences demolition 

of existing building and construction of the Buyer’s Project. 

 

III. 2023:   

i. June 2023:  Buyer receives Certificate of Occupancy for Buyer’s Project. Project complete. 
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Exhibit F – Conceptual Design for Buyer’s Project  
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